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This practice note provides an overview of application 
programming interfaces (APIs), the mechanisms for 
protecting APIs, and considerations for licensing APIs. 
This note also outlines key considerations for API license 
agreements, including the nature of the licensed content, 
the license scope, usage limits and restrictions, license fee 
structures, allocation of intellectual property ownership, and 
usage data rights.

For overviews of patent, copyright, and trade secret law, 
see Patent Fundamentals, Copyright Fundamentals, and 
Trade Secret Fundamentals.

Initial Considerations
To draft API license agreements that account for both the 
goal of encouraging third-party use of the API and the 
need to protect the ownership and security of that API, it is 
important to understand:

• API terminology and API functionality

• The motivations for licensing and using APIs

API Fundamentals
This note presumes that the term “API” refers to an 
interface between two software systems, including libraries, 
applications, and operating systems. However, the term 

“API” can broadly include hardware APIs, such as those 
used in embedded programming.

An API is an interface that facilitates communication 
between two distinct software systems, often referred 
to as the “server software” and the “client application.” 
The server software is the system for which the API 
provides an interface. The client application is the system 
that accesses the server software through the API. While 
these terms generally suggest a server-client relationship, 
the two systems can take many forms. For example, APIs 
exist for databases, libraries, services, platforms, websites, 
web applications, and software that runs on end user 
devices, including client-based applications and operating 
systems. Common examples of APIs include PayPal API, 
which allows client applications to facilitate financial 
transactions using the PayPal service and Google Maps 
API, which allows integration of geographic data into the 
client application. While APIs generally refer to an interface 
between systems on two different devices, APIs can also 
facilitate communications between systems running on a 
single device. For example, Windows API can be used by 
a client application to incorporate Windows user interface 
functionality into the client application. Regardless of the 
nature of the server software and the client application, 
the API functionality is the same: a client application 
sends an API call (or API request) through the API, and the 
server software returns a response to the client application 
through the API.

Abstraction Principle
APIs rely on the fundamental software principle of 
abstraction to simplify the task of designing software that 
interacts with one another. Instead of requiring an in-
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depth understanding of the inner operations of the server 
software, a developer can create client applications that 
use a simpler API call to request data or a service from 
the server software. The API translates that request into 
the more complex steps necessary to execute the request, 
then returns the response (or result of) that request back to 
the client application. In other words, an API abstracts the 
underlying implementation of the functionality behind API 
calls that are designed with the level of complexity needed 
by the developer to interface with the server software.

Private vs. Public APIs
Just as a user interface allows a user to interact with 
software, an API allows the client application to interact 
with the server software. Just as software restricts user 
access based on the user’s credentials, APIs can customize 
the client application’s access to the server software. 
Private APIs provide access to an organization’s backend 
system only to that organization’s internal developers. 
The organization’s internal developers may use the private 
API to develop internal applications or customer-facing 
applications. A public API is “exposed” so that third parties 
can develop client applications that interact with the server 
software. In either instance, the API permits the application 
developer to leverage functionality of the server software 
while keeping the underlying source code of the server 
software proprietary.

Representational State Transfer (REST) and 
Simple Object Access Protocol (SOAP)
An API follows a framework or architecture that dictates 
or informs the protocols for interfacing with the server 
application. The two most common approaches are the 
representational state transfer (REST) framework and the 
Simple Object Access Protocol (SOAP). Both REST and 
SOAP often use hypertext transfer protocol (HTTP) as 
their application layer protocol. REST is a more flexible 
framework than the strict SOAP protocol. REST APIs 
are more lightweight, and often faster, than their SOAP 
counterparts. In contrast, the strict rules SOAP APIs follow 
allow for higher security to be implemented. REST APIs 
can handle HTML, JSON, XML, and text file formats, while 
SOAP requires use of XML.

API Licensing Motivations
Integrating software—even software controlled by 
independent parties—is fundamental to application 
development. By simplifying this integration, APIs spur 
innovation that can benefit both the API provider and the 
application developer.

Provider Advantages
For the API provider, allowing others to develop 
applications that build on their server applications creates 
additional revenue streams without requiring the API 
providers to invest in the creation and maintenance of 
client applications themselves. This can expand the offering 
of integrated client applications beyond what the API 
provider otherwise would have created, which benefits end 
users of the server software. For example, an operating 
system API can increase the popularity of the operating 
system based on the increased availability of applications 
that can run on that operating system. Instead of 
addressing the various access needs of differently situated 
end users, the API provider can focus on maintaining and 
improving the server software. Further, the API provider 
can control how much access and visibility different 
licensees have into both the API and the server software. 
Importantly, API providers may also have insight into the 
frequency and manner in which their API is leveraged. 
Different licensing structures (and revenue streams) can 
account for the varying levels of access and usage.

Application developers can quickly make use of existing 
functionality and data of the server software to create new 
applications. The investment into certain functionality—
like map technology—can be cost prohibitive. As another 
example, APIs can be used to outsource compliance 
with certain regulatory or security requirements; APIs 
provide a simple solution for developers to overcome 
such hurdles. Because the protocol by which the client 
application communicates with the server software is 
generally standardized, the client application can benefit 
from improvements to the server software without the 
need to rewrite the API calls the client application uses 
to communicate with the server software. And, when 
server software updates do require the client application 
be modified to make use of the server software updates, 
the API provider should provide the instructions for 
implementing such modifications.

Licensor Advantages
The licensor has its own motivations for licensing its 
API, and these motivations may vary throughout the life 
cycle of the API. In early stages, the licensor may want to 
establish the API as a useful tool in a particular industry. 
To accomplish this, the licensor may provide royalty-free 
sandbox licenses to licensees for development purposes. 
This can encourage licensees to establish proof of concept 
of its usefulness in the licensee’s client application. And just 
as the licensee can benefit from incorporating the content 
or functionality from the server software, the licensor can in 
turn improve its own technology based on data it receives 



through the API from the target applications. For example, 
the licensor of a mapping API can improve its vehicle traffic 
reporting based on location data received from end users of 
the target application.

Once the API’s technology is more established in the 
industry, the motivations often shift to focus on revenue 
generation. Commonly, usage of the API is an indirect 
source of revenue for the licensor. For example, the licensor 
may generate revenue by selling the devices or content 
that are accessed through the API (e.g., internet of things), 
providing support for the API functionality, or collecting 
data from API usage. In other instances, the API license 
may be a direct revenue stream for the licensor, where such 
revenue is paid by the developer, the end user, a third-
party content provider, or another entity that interacts with 
or benefits from interactions with the API. Examples of 
APIs that provide direct revenue include payment APIs (e.g., 
PayPal API), where the API licensor receives a portion of 
revenue for every transaction facilitated through the API, or 
APIs that allow third-party developers to make applications 
for end users to access paid subscription services, like 
streaming services (e.g., Disney+), from the licensor.

Protectability of APIs
Whether an API is protectable as intellectual property 
has been the subject of significant debate and litigation. 
Determining which categories of intellectual property can 
protect a particular API—and the extent of coverage that 
an API is entitled to—is a fact-specific inquiry and, in many 
instances, an unclear area of the law. However, depending 
on the functionality, novelty, and nature of an API, it may 
be entitled to legal protection under one or more of the 
following: patent protection, copyright protection, and trade 
secret protection.

Patent Protection
Patents may protect methods and algorithms that comprise 
an API. However, the patentability of software—including 
APIs—is a nuanced analysis that requires an understanding 
of not just the general functions of the API but the 
underlying implementation. Under U.S. patent law, “laws 
of nature, natural phenomena, and abstract ideas are 
not patentable.” Ass’n for Molecular Pathology v. Myriad 
Genetics, Inc., 569 U.S. 576, 589 (2013).

An API method or algorithm that is directed to an abstract 
idea (or other judicial exception) is patentable subject 
matter only if includes an “inventive concept” that amounts 
to “significantly more” than the abstract idea. Alice Corp. 
v. CLS Bank Int’l, 573 U.S. 208, 225–26 (2014). Simply 
using an “unspecified, generic computer” to implement 

the abstract idea is not enough to become patent eligible. 
Id. Since Alice v. CLS Bank, while the U.S. Patent and 
Trademark Office and the U.S. federal courts have wrestled 
with distinguishing patent eligible software methods from 
patent-ineligible abstract ideas, no clear framework for 
determining patent eligibility of software has emerged. 
Subject matter eligibility is only a threshold issue. The API 
technology must also be novel and non-obvious, and the 
patent application must comply with both substantive and 
procedural requirements. Therefore, it is imperative to 
engage a patent attorney familiar with both API technology 
and software patent eligibility trends to assess whether 
patent protection is a viable option for API technology.

Copyright Protection
Copyright protects “original works of authorship fixed 
in any tangible medium expression, now known or later 
developed, from which they can be perceived, reproduced, 
or otherwise communicated, either directly or with the 
aid of a machine or device.” 17 U.S.C. § 102. Under the 
Copyright Act, computer programs are defined as “a set of 
statements or instructions to be used directly or indirectly 
in a computer to bring about a certain result,” 17 U.S.C. § 
101, and are subject to protection as “literary works” under 
17 U.S.C. § 102(a). Oracle Am., Inc. v. Google Inc., 750 F.3d 
1339, 1354 (Fed. Cir. 2014). Under this precedent, APIs 
can be copyrightable.

Copyright protects the expression of ideas, not the 
underlying ideas themselves. Specifically, the Copyright 
Act states that protection does not “extend to any idea, 
procedure, process, system, method of operation, concept, 
principle, or discovery.” 17 U.S.C. § 102(b). Determining 
the scope of copyright protection of the API involves 
distinguishing the underlying idea—or process, for example—
from the expression of that idea within that API.

Copyright for literary works protects both literal and 
nonliteral elements. For APIs, the literal elements are the 
source code and object code. Oracle Am., Inc., 750 F.3d 
at 1355. What is less settled is the definition of nonliteral 
elements of computer programs. Courts have found the 
nonliteral elements of computer programs include their 
sequence, structure, and organization; the user interfaces; 
schema; menus; and visual design. However, the case law 
addressing the nonliteral elements of computer programs 
is fact-specific and often inconsistent across circuits. 
Courts have recognized that whether nonliteral elements 
of a computer program (like an API) “are protected depends 
on whether, on the particular facts of each case, the 
component in question qualifies as an expression of an 
idea, or an idea itself.” Johnson Controls v. Phoenix Control 
Sys., Inc., 886 F.2d 1173, 1175 (9th Cir. 1989). Therefore, 



advice and analysis from an experienced copyright attorney 
should be considered in assessing the scope of copyright 
protection for a particular API.

Trade Secret Protection
Trade secret law includes both federal and state law, so the 
specifics of such protection can vary by jurisdiction. At the 
federal level, trade secrets are protected by the Defend 
Trade Secrets Act of 2016 (DTSA). This statute defines 
“trade secret” as

[a]ll forms and types of financial, business, scientific, 
technical, economic, or engineering information, 
including patterns, plans, compilations, program 
devices, formulas, designs, prototypes, methods, 
techniques, processes, procedures, programs, or 
codes, whether tangible or intangible, and whether 
or how stored, compiled, or memorialized physically, 
electronically, graphically, photographically, or in writing 
if— 

(A) the owner thereof has taken reasonable measures 
to keep such information secret; and

(B) the information derives independent economic 
value, actual or potential, from not being generally 
known to, and not being readily ascertainable through 
proper means by, another person who can obtain 
economic value from the disclosure or use of the 
information.

18 U.S.C. § 1839(3).

Definitions of “trade secret” under state common and 
statutory law can vary, but the majority of states have 
adopted some form of the Uniform Trade Secrets Act, 
whose definition of trade secret is consistent with that of 
the DTSA.

The protectability of an API as a trade secret depends 
on the ability to maintain the confidentiality of the API. 
API calls and API responses, by their nature, are often 
transmitted over the internet. While encryption and secure 
protocols can prevent others from reverse engineering or 
deriving certain aspects, others can be easily detected using 
network traffic analyzers. On the other hand, it is often 
easier to maintain the confidentiality of the server-side 
software that produces the API responses, even when the 
format of the API calls and responses themselves are not 
secret.

For more on trade secrets, see Trade Secret Fundamentals. 
For further information on the DTSA, see Defend Trade 
Secrets Act (DTSA) Fundamentals. For information on state 

trade secret law, see the Trade Secrets subtopic of Practical 
Guidance’s Intellectual Property practice area.

Intellectual Property 
Protection Strategy
Intellectual property protection of an API can include a 
patchwork of patent, copyright, and trade secret protection. 
For example, patents can protect functional aspects while 
copyright can protect the expressive aspects of the API. 
Similarly, for undisclosed (or undiscoverable) elements, 
whether functional or otherwise, trade secret protection 
may be available. There are trade-offs and limitations to 
each type of protection. For example, the term of patent 
protection is much shorter than the potential term of 
trade secret protection, which can last as long as the trade 
secret remains a secret, but the latter does not protect 
against independent development. As another example, best 
practices for copyright registration require identification of 
which portions of the source code are to be protected as 
trade secrets (and therefore redacted from the deposit copy 
submitted to the U.S. Copyright Office) and which portions 
of the source code were created by third parties, like open-
source components, and therefore need to be identified as 
disclaimed elements of the copyrighted work. Determining 
how to structure the intellectual property protection of an 
API requires collaboration among the technologists who 
understand the API functionality; the businesspeople who 
can speak to how customers will be accessing or using the 
API; and intellectual property lawyers who understand the 
nuances and developments in patent, copyright, and trade 
secret law as it pertains to software.

Key Provisions in API License 
Agreements
API license agreements often address the following:

• Licensed materials

• License grant

• License restrictions

• API rate limits

• Fee structures

• API functional requirements

• Software development and customization

• Intellectual property rights

• Data privacy

• Licensor services
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• Confidentiality

• Disclaimers

• Representations and warranties

• Indemnification

Best practices and considerations for drafting these 
provisions are discussed below.

Licensed Materials
Both technologists and contracts tend to imprecisely define 
exactly what is being licensed in API licensing agreements 
as the licensed materials. While this note defines API 
narrowly as the functionality used by the software to 
communicate with one another, in practice, the term “API” 
can encompass ancillary materials a licensee may use to 
incorporate the API in its own development. For example, 
API licenses also contemplate provision of documentation 
that explains the structure, usage, and testing of the API 
functionality. The documentation may include examples 
of the API calls, illustrating different uses for such API 
calls, and definitions. The subject of the API—that is, the 
functionality, data, and content accessed through the 
API—may also be licensed under the same agreement. The 
licensed API may also include tools for implementing and 
testing API functionality in a particular application. The 
actual API functionality, the documentation, and the tools 
may be bundled in a software development kit (or SDK) 
that may also include a software environment in which the 
licensee can incorporate the API functionality into their own 
applications. Different restrictions may apply to different 
types of the licensed API. And different licensees may be 
permitted to access and use certain of those materials or 
certain functionality within those licensed materials. To 
account for these differences, the definition of licensed 
materials should be as specific as possible, at least in 
identifying the types of materials licensed. The license 
rights and restrictions should be tailored to address those 
different categories of licensed materials.

License Grant
The rights being licensed in APIs, like other software 
components and their ancillary materials, depend on both 
the types of intellectual property embodied with the API 
as well as the scope of which of those rights the parties 
desire to grant. Therefore, the scope of the license grant 
should reflect both the intellectual property theories under 
which the API is protected as well as the restrictions on the 
licensee’s exercise of those intellectual property rights.

Tailoring the rights granted under the license requires a 
clear understanding of how the licensor wants others to 

use—and almost as importantly, not use—the API. Consider 
the following questions when defining the license grant:

• What permissible use is contemplated?

• Is the licensee permitted to use the API only to develop 
its own application in a sandbox environment?

• Is the licensee permitted to use the API in production, 
so that the licensee can make available its own 
application implementing the API functionality?

• What restrictions does the licensor want on the types of 
applications or end users of those applications that use 
the API functionality?

• How does the licensor want the licensee to use the 
underlying content or data accessed through the API?

Common rights included in API license are listed below:

• Right to access and use. The ability for the licensee to 
access backend API functionality (e.g., that stored on the 
licensor’s infrastructure) is generally drafted as a broad 
right to access and use. The license should address 
the purpose and restrictions around these rights. This 
access right may be specific to the licensee entity and 
optionally include its authorized users. The licensee 
obligation to restrict access to its authorized users, 
whether that is based on a seat license model or is 
limited to employees of the licensee, should be explicit. 
The access and use may be controlled by the provision 
of access codes or user accounts. It is recommended 
that the licensor require that each authorized user use 
their own credentials.

• Right to prepare derivative works. The main point 
of making an API available is to permit the licensee 
to create an application that accesses the API. While 
traditional software licenses include a broad prohibition 
against the preparation of derivative works, an API 
license requires a more nuanced approach. Whether a 
target application constitutes a “derivative work” of the 
API, as that term is used in the Copyright Act, is a fact-
specific inquiry. On the other hand, the licensor will not 
want the licensee to use the API to create a competing 
product. The right to prepare derivative works should 
be granted, but limited in nature. See Copyright 
Fundamentals — Copyright Eligibility. See also 17 U.S.C. 
§ 101.

• Right to display. One of the rights under copyright 
law is the right to display the copyrighted work. If use 
of the API involves display of the API software, such 
as user interfaces or screen displays, or the display of 
underlying content accessed through the API (if both are 
licensed materials), the license should grant the right to 
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display in conjunction, for example, with the use of the 
API in the target application.

• Permitted uses. The license grant should enumerate 
the permitted uses, which can address the purpose 
for which both the licensee and the licensee’s target 
application use the API. The permitted uses should 
consider the following characteristics of the use:

 o Use by the licensee. This can apply separately to 
the licensee’s developmental use of the API and 
the use of the target application. In most instances, 
the licensed material specific to development, like 
documentation, is intended only for internal use. In 
some instances, the licensee may create a target 
application only for internal use or external use.

 o Use by the target application. As mentioned in 
reference to the right to prepare derivative work, 
the licensor may restrict which types of target 
applications make use of the API. This may include 
an outright prohibition of certain types of target 
applications. Broadly, this can include a prohibition 
of target applications that violate applicable law. It 
may also identify certain types of target applications 
that require prior authorization from licensor to 
use the API functionality. This is a useful approach 
when the licensor recognizes that certain uses of its 
functionality subject the licensor to additional legal or 
business risks that licensor is willing to accept with 
additional oversight or restrictions on the licensee. For 
example, using a payment API in transactions related 
to regulated goods or services, like prescription drugs, 
may require prior authorization from the licensor.

• Patent rights. Patent law allows the owner to 
restrict the rights of others from making, using, 
selling, offering for sale, or importing into the United 
States any patented invention. The licensor should 
consider whether any patent rights should attach to 
the licensee’s use of the API. This may be handled 
under a separate patent license or incorporated into 
the API license agreement. The level of detail of 
the patent license, including whether to identify the 
specific patents licensed, whether the patent rights 
may only be exercised in conjunction with use of the 
API, and other traditional patent license restrictions 
should be considered on a case-by-case basis. See 
Patent Fundamentals and Patent Licenses: Licensing 
Fundamentals.

• Ancillary trademark rights. If use of the API requires 
or permits use of the licensor’s trademarks, this right 
should be explicitly granted. Further, this right should be 
tied to licensor’s brand usage guidelines. See Trademark 
Fundamentals.

License Restrictions
While licenses generally include a statement clarifying that 
no rights except those explicitly stated are granted to the 
end user, there are certain license restrictions the license 
should explicitly state as well. The API license agreement 
should explicitly prohibit the licensee from violating data 
privacy laws in the course of exercising their rights under 
the agreement. Other restrictions may address what data 
(if any) licensee may collect through the API (including 
from the target applications end users) and what uses 
of that data are permitted. The license restriction should 
explicitly prohibit the licensee from renting, leasing, 
transferring, assigning, or sublicensing the licensed rights. 
Other common explicit restrictions include prohibitions 
against reverse engineering, decompiling, scraping content 
accessible through the API, modifying or translating the API, 
removing proprietary notices, and introducing viruses into 
or otherwise interfering with the functionality of the API or 
licensor’s system.

API Rate Limits
Excessive use of an API can strain the licensor’s 
infrastructure. The licensor may want to place limits 
on the number of end users or frequency of API calls 
made under the license agreement. These can include 
both contractual limitations and technical measures. For 
example, the licensor should explicitly have the right 
to discontinue access in the event of a suspected or 
actual denial of service attack (during which the attacker 
makes the licensor’s services unavailable by targeting the 
system with excessive access to the API resources). Under 
royalty structures in which fees are incurred based on the 
volume of API calls (discussed below), a licensor may be 
less concerned that the licensee will overuse the system. 
However, under royalty-free or tiered plans, API rate limits 
may be more important.

The API licensor should consider what constraints should 
be imposed on the licensee’s use of the API. Common 
solutions include setting limits on the number of API 
calls made in a given time period, which can be broken 
down further based on characteristics of the API call. For 
example, such limits can include limits on the number of 
API calls of a certain type; the numbers of API calls made 
by a certain application, account, or user; or the amount of 
content accessed by the API calls.

Fee Structures
Public APIs often do not include a royalty payment, 
particularly when the motivations for opening up the API 
involve some indirect revenue stream. Instead of requiring 
a royalty payment from the licensee, the licensor may 
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generate revenue through transactions of the application’s 
end users by virtue of their use of services provided by the 
API licensor.

In other instances, the licensor generates revenue by 
charging licensees royalty payments. For example, the 
licensee may pay a monthly fee for use of the API by its 
applications. A more precise structure bases the royalty 
fees on the number of API calls (which can be further 
broken down by type of API calls). For fee-bearing 
license agreements, the amount of royalty set, whether 
it is a monthly rate or volume-based will depend upon 
a number of factors, including bandwidth and overhead 
costs associated with the API calls, the expected volume, 
comparable market rates, and the business model of the 
licensor.

API Functional Requirements
By its nature, API technology is not static, and the licensee 
may expect certain guarantees about what functionality 
or features the API will contain, while the licensor needs 
some flexibility in future designs of the API. The licensee 
may also expect that the API will substantially conform 
with its documentation. However, particularly for public 
APIs that are offered to any developer willing to agree to 
the license terms, the API provider is generally unwilling 
to accommodate customizations of the API offering or 
guarantee specific features remain available. In such 
instances, that licensor has the right to change, add, or 
remove features from the API in its sole discretion. The 
licensee may request a minimum guarantee that the API 
will conform in all material respects with its documentation, 
and the licensor may desire the flexibility to update that 
documentation from time to time.

Software Development and Customization
Generally speaking, the API is designed and implemented 
per the API provider’s specifications and not customized 
for different API licensees. However, there are instances in 
which the licensee may desire additional functionality not 
(yet) available in the API. In these instances, the agreement 
should address the cost and ownership associated with 
such customizations. For more complex engagements, 
a separate software development agreement may be 
necessary to address these services.

Intellectual Property Rights
A clause stating that the licensor is not transferring any 
ownership rights in the licensed materials is customary. If 
the API license agreement contemplates any customization 
or creation of additional functionality for the licensee, the 
license should also clarify who owns such improvements. 

Generally speaking, the licensor will want to own any such 
customizations. Regardless of whether the licensee obtains 
some ownership of such customizations, the agreement 
should affirmatively state licensor owns any feedback or 
suggestions received from the licensee or its authorized 
users.

Data Privacy
State, federal, and foreign data privacy laws can dictate 
what data can be shared with whom, and can impact 
behavior and liabilities of both the API provider and the 
API user, particularly when consumer data, protected health 
information, or cross-border transfers is at issue. To address 
these issues, a separate data privacy agreement may be 
required. A clear understanding of data flow and usage 
will enable the draftsperson to appropriately account for 
this complex and expansive area of the law. For further 
discussion, see Privacy and Data Security Considerations 
When Negotiating or Reviewing a Transaction or 
Agreement.

Licensor Services
Licensee may also expect the API functionality meet 
specified service level requirements. The agreement should 
also specify what remedies are available if the service level 
requirements are not met. Such remedies may include the 
ability to terminate the agreement, a full or partial refund, 
or credits toward future use. If the licensor is expected 
to provide support or other technical assistance, the 
agreement should address the nature of such services. And 
in contrast, the agreement should also state if the licensee 
is entitled to support services.

Confidentiality
It is common for the license also to include a broad 
definition of confidential information that encompasses 
all information that the  licensor provides to licensee 
(excluding the standard exceptions for publicly available 
information). For especially sensitive or valuable information, 
the licensor should consider enumerating specific types of 
confidential information. For APIs that include trade secrets, 
it is imperative that the license impose confidentiality 
obligations on the licensee. Additionally, any access 
credentials or other information that, if disclosed, could 
compromise the security of the API should also be listed as 
confidential information. However, such specific examples 
should include only those categories of information that are 
confidential. For example, user interfaces and other content 
that is accessible by the end user of the target application 
should be excluded. For further discussion of confidential 
information, see Confidential Information Protections.
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Disclaimers
API license agreements often include the standard 
disclaimers common to contracts governed by Article 2 of 
the Uniform Commercial Code, though there is significant 
debate over whether software is a “good” subject to Article 
2. The standard disclaimers limit or disclaim warranties 
related to availability, merchantability, and fitness for a 
particular purpose. It is also common to see disclaimers 
regarding title and noninfringement, though licensees with 
sufficient bargaining power may require warranties for such 
intellectual property issues.

Representations and Warranties
The types of representations and warranties that parties 
are willing to give (and expect to receive) for API licenses 
generally focus on data privacy, intellectual property, and 
general business terms. License agreements for public 
APIs generally have minimal licensor representations and 
warranties while requiring the licensee to represent and 
warrant to the information they provide and the manner in 
which they use the API in their applications. The licensor 
may require the licensee to represent and warrant that 
their use of any content received through the API does not 
violate data privacy laws. An API licensor may require that 
licensees represent and warrant that the applications they 
make using the API do not infringe a third party’s (or the 
licensor’s) intellectual property. For public APIs in which 
the licensee has little bargaining power, the licensor may 
decline to make similar representations and warranties 
about the API itself.

When the licensee has more bargaining power, the 
licensor may represent and warrant (with or without a 
knowledge qualifier) that the API does not infringe third-
party intellectual property rights. The representations and 
warranties related to intellectual property may be limited 
or qualified by carving out certain types of intellectual 
property. For example, it is easier to assess the risk that 
an API was the product of copyright infringement, which 
requires some access and copying, as opposed to patent 
infringement, which can apply even when the infringing 
system was independently created without copying a 
patented invention.

Indemnification
Indemnification obligations for intellectual property claims 
may exist regardless of whether the licensor grants or 
disclaims any warranties of noninfringement. Which party 
bears the responsibilities associated with infringement 
allegations depends on a number of factors, including the 
respective bargaining power of the parties. The licensor of 
a public API, and particularly one with little or no royalty 
requirements, may refuse to indemnify for any infringement 
allegations. For APIs that are customized, the licensor may 
require indemnification for infringement allegations that 
relate to customizations requested by the licensee. The 
indemnification provisions are often highly negotiated and 
depend on a number of factors, including not just the 
relationship of the parties, but the perceived risks and the 
royalty amounts at issue. See Indemnity Provisions.
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